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" Insurance Policy Reformation. In WN

- -McMurry Construction Co., v. Community First

-“Insurance, Wyoming Supreme Court, Docket No.

" '06-271 (June 15, 2007), the State of Wyoming |
. hired a construction. company to build. two
~ buildings.  Under the construction contract, the -
. contractor was. required to obtain insurance
~ -coverage for-100% of the contractamount. The |
- construction cost of the buildings exceeded =
: The insurance agent for the .
~ * contractor - obtained insurance from Ohio -
. Casualty Insurance Company, butemployees of -
" the construction company inadvertently related -

" to Ohio Casualty that the cost of the buildings

" wasless than $1,000,000 and a policy was"’
. issued by Ohio Casualty in that amount. The -
. policy was delivered to.the contractor showing ‘.

" 'coverage of approx1mate|y $97O 000.

‘ Dunng Constructlon one of the bulldlngsi:
- collapsed at -a cost of approximately |~
- °$950,000.00. Under the Ohio Casualty policy, - .
' the amount ‘paid " to the contractor was:
_ - The contractor then filed suit |
- against his insurance agent and Ohio Casualty )
" . alleging breach of contract, negligence, imputed
~ “liability, and reformation of the insurance policy.
.. The insurance agent and insurer filed motions
- for summary judgment raising the issue that the -
 contractor's claims were barred based on its: .

" failure to read the policy. The trial court granted

" “summiary judgment and the Wyoming Supremem' |

Court ultimately reversed.

The Wyommg Supreme Court stated thatthe
issue as whether the equitable doctrine of .

- reformation survives in the face of a clear

~ violation of the rule requiring an insured to read,
‘ The Court recognized the
. longstanding Wyoming rule that an insured has - |-

‘the policy.

‘a duty to read hlS or her msurance pohoy

~ However, the construction company thenarged

that none of the cases relating to the failure to -
~ read arose in the context of a claim for contract
a reformatxon “Wthh is an equ1table doctrlne

o Aooordlng to. the Wyomlng Supreme Court T
. reformation exists when a mistake occurred in- -

the .drafting of an instrument and that the

_-;,mlstake was reolprocal and common to both .
~parties.. The -Court reoogmzed that authority - .-
. from .around the country 'is split on whether -
| reformation is available where an insured has;._[” ,
| failed to read a policy. . The majority rule isthat . .~
- the insured is allowed to rely upon what was
believed to be the intention of the parties, the -
~ intention of the parties was expressed in the .
.| written contract, and the insured is not required, - *
.| .. to examine the policy. The minority view is that.
~the insured must act diligently in examining the -
< policy and to notify the insurer if the contractis
" not satisfactory. The Wyoming Supreme Court -~
“adopted the majority view. Therefore, the failure
~“to read a policy bars legal claims for relief by the.
. insured, but does not bar an equitable claim for
' v\contraot reformatlon S -

Prlor to th|s case,. the Wyomlng Supreme,”f

. 'Court had always held that where a policy. is. .
. clear and unambiguous, a claim based on the N
. insured’s “reasonable expectations” couldnotbe = .
" maintained. . It would now appear that by the
~ insured styling the claim as one for* ‘reformation” . -
“as opposed to “reasonable expectations,” the .
| = insured’s claims will be allowed to go forward..
| This obviously raises some potential for

numerous claims based on policies thatinsureds -

have not read and that do not comport w1th their *
| “understandlng |



'LoW‘S.peed ‘lmpaots" A signlfioant amount of
- personal injury actions are filed by plaintiff's -
.- counsel arising out of relatively low speed rear-

~end accidents. A study was undertaken in 1995

o by the Quebec Task Force entitled “Redefining - -
-~ “Whiplash and its Management” with the full text ~
"~ “of the article appearing in the Aprll 15 1995' Lo

., issue of Spine Magazme

 The Quebec Tas'k Force had several
. objectives including: (1) a tool to-assist medical .
-~ practitioners in diagnosing, - classifying and

- treating - patients . with -whiplash, associated

- disorders (WAD); and (2) to provide guidance in
"~ ‘the areas of rehabrlrtatlon and treatment of-
s olalmants with WAD '

7 The Task Force oonoluded that in general
- whiplash .injuries ‘resulted ‘in temporary "
- discomfort, are usually-self-limited; and have a
.- favorable prognosis. Further, the findings were - -
-~ that the pain resulting frorn Wh[plash |nJur1es is
not harmful . .

Speolflo tlndlngs from ‘the Quebeo Task“',

" Force Report concluded that more than 1/5

~(22.1%) of people-suffering whiplash . injuries -
- recover within one week of the collision. 50% of

- 'the claimants with whiplash injuries recovered

~“within one month of the collision and that six - |
e months and one year after the collision, whiplash
. patients had . recovered 87% and 97% = °
P ,vrespeotlvely - L e
The report also lndloated that being in a
. severe collision is associated with a more =
: }srgnrfloant anury and a longer perlod of reoovery L

‘ There is oertalnly a common sense as well R

‘as medically supported, relationship between

- speed of impact and injury potential. Low speed
collisions causing little or no vehicle damage -

- .cause Ilttle orno oooupant mjury

Of the oommonly cited studres, one of the
most widely used is that of volunteer subjects

' whowere’subjeottovehioularrear-endoolllslons._
The results indicated a threshold impact speed ..

- (the velocity of change of the vehicle being

- struck as opposed to the speed of the vehicle -
~causing the impact) of 4 to 5. m.p.h. was -
neoessary to produoe lnjury At a speed of 5 S

| mph or more, the likelihood of neck and -
. 'shoulder strain may increase for the average

occupant; however, any injury to the lower back

is unlikely as a result of a low velocity rear-end .

- collision. Other studies have found the potentlal s
for injury in lmpaots of less than 8 m: p h.is . .~
' unllkely

‘ Clearly,ln claims involving low speed rear- - .
'_end impacts, if it appears plaintiff's counsel is .
- seeking significantdamages, itmaybe advisable =~ ."
" to consider retaining a bio-mechanical expert or

 bio-mechanical physician. - The findings of the = =
" Quebec Task Force, and other studies, may be -
“used to impeach the plaintiff's medical experts.

- Automobile Accidents and Recovery  for
. “Diminished Value.” Most insurance policies. '
- provide that the insurer’s liability is limited to the -
. lower of the actual cash value of the vehicle or- .-
- the cost of repair. Occasionally the question
- arises whether an insured is entitled to recover © .
“for “diminished value” of a vehicle following an - *
- accident. When a vehicle is inan accidentwhich . '
_‘results in significant damdge, in most states the

vehicle owner is required to report this damage -

- when he trades in the car or sells it in a private ..
“sale. If there has been significant damage, this- .
“may.result in a-lower trade in value or a lower

, _selllng price. . As such, some insureds have
© “made claims for dlmlnrshed value. This'type of . = .
claim may also arise in the context of other o
.~ property losses (i.e, bulldrng and oontents)j'
s followmg a flre or flood. : -

In the flrst party oontext most courts have o

- ruled in favor-of insurance companies although
- there-are-some exceptions. Cases which have:-

ruled in favor of insurance companies include:

‘Davis v. Farmers Insurance, 140 N.M. 249, 142 .

P.3d 17 (N.M.App.,2008); O’Brien v. Progressive
Insurance Co., 2000 WL 331138383, (Del.Super.

-2001); Caritonv. Trinity Universal Insurance Co., -~
+32 S.W.3rd 454 (Tex. App. - Houston [14 Dist.],

2000); Campbell v. Markel American Insurance.
Co., 805 S0.2d 204 (La. 2002); Camden v.-State

~_Farm Insurance Co., 66 S.W.3d 78 (Mo.App.
" E.D.,2001); Sieglev. Progressive Insurance Co.,"
788 So.2d 355 (Fla. 2001). These cases hold
*.that, based on the policy language, the insurer's
“obligation is limited to repair or replacement. . - "’
‘The oonoept of repalr means the “the best repalr B



" a shop can do” or a “ull, adequate, and -
‘The plain .
- language of the policy only requrres the-insurer .-

" “complete” repair of the vehicle.

to pay for repair or replacement and does not

o ) require. payment for dlmlnlshed value.

“However other courts have concluded an
insurer must pay for diminjshed value, i.e., State -
- Farm Insurance Co. v. Mabry, 274 Ga. 498, 556 -
- S.E.2d 114 (Ga.'2001). Courts which have ruled -
. in favor of insureds base their'decision on the "
" _premise that the insurer promises to pay for_the' .
. “loss” and loss includes both utility and value. A
. loss in value is an economic reality for the -
" insured. It seems clearthatallowing paymentfor - .
- slipped and fell on ice on Pinnacle’s srdewalk' o
Therewasa olty ordinance requiring landowners
to. marntaln S|dewall<s i, e, to remove snow and _
ice. ' S : -

“loss of value” or “diminished value” can lead to

o \a w1ndfall recovery by the msured

bem | mmad i . B i N e ki e aey s reis

. Th|s issue’ has never been addressed |n-" .
' Wyomlng. However Wyoming case law makes
~ clear that an insurer's obligations to its policy -~
< holder are limited to those duties set forth in the. . s

insurance ‘policy. - Wyoming ' Insurance

~ Department Regulations, C’hapter30 Section 4,
" provides® that insurers adjustlng personal
' property “losses; whether first or third party’
claims, shall adjust the loss by one of three -
~ options: (1)-pay for the loss in its entirety in
" money, based on an appraisal of the damage-
\ sustalned to the vehicle; (2) repair the damaged
»"property, or (3 ) replacement of the damaged

3 property

. In thlrd party oases the srtuatlon may be
S dlfferent If an insured damages a third party’s -
- vehicle, the law in most states is that the
. tortfeasoris responsible forall damage and most

- statesrecognize diminished value asamreterment: -

- of damage. For example, the Use Note for -

~ Wyoming Pattern Jury Instruction 5.01 provides = -

that where repairs do not restore what was lost,

- damages include not only the cost of repair but - ‘
~subject to "per person'. as opposed.to "per
‘occurrence” policy -limits.
Union v. Zuber, 824 F. Supp. 1017 (D. Wyo.
' 1993); Worman v.-Carver, 44 P.3rd 82 (Wyo.

-diminishedvalue as well. Proof of diminished
‘value would likely require some form of expert

testimony by a quallfled appraiser or valuation

: expen

Snow and Ice. Inthe upoomlng months many—-"

of our ollents ‘will receive claims based upon slip

‘ ."_‘.and fall accidents lnvolvrng the accumulation of |

snow and ice.

Loss of Consortium. .

" Until recently, the law was that an owner or

) occupler of land is not liable for injuries resulting

from a slip and fall on a natural accumulation of
ice and snow. Likewise, there is no liability when

~ the dangers surrounding such natural: :
‘accumulations are obvious or as well known to

.. -the claimant as to the insured. Llablllty attaches
" only if the owner or occupier created an -

unnatural accumulation that is “substantially .

different in . volume .or course: than would”'
o naturally occur.’

In Pinnacle Bank v. Villa, 100 P8d 1287]'

- (Wyo. 2004), the Court set. forth. new law- |
" pertaining to slip and falls on snow and ice. Villa -

obvlous danger would stlll apply

In Wyomlng, most cities and towns have"'

- ordinances on snow and ice removal and
* Pinnacle will change the way such cases are - -
‘. “evaluated. The prior{aw will likely still apply in

rural areas since most counties and the state
itself do not have snow and ice removal laws.

. .. Loss of consortium
claims are "derivative claims" and are therefore

2002). Further, damages for loss of consortium:

" are not recoverable where the claimant's injuries s
‘are only monetary (i.e., property damage or ﬁ

loss).  Verschoor v. Mountain West, 907 P. 2d_.-’ o
1293 (Wyo 1995) S :

“In Pinnacle, the Court noted that for many
- years the question existed whether a municipal ..
' ordinance requiring land owners to remove snow. . .
~and ice could establish a standard of care. In. -

P/nnacle the Courtfound thatsuch an ordinance .
S did create a standard of care. Thiscase changed . .
" ‘the law to be applied to slip and falls on snow
" and ice. The existence of such an ordinance”™ -
creates a duty to keep sidewalks (and likely
parking lots) clear of snow and ice. The Courtdid =~
-~ state, however, that the defense of an “openand - -

- National Farmers.



- ,(Workers Compensatlon Llens lf an injured -
. party was covered. by workers’ compensation, -
.. the Wyoming Workers’ Compensation Division - -
- (“Division”) has a “super lien” in the event the .
- injured employee recovers a settlement from a -

.+ - third party. The Division has a statutory lienon -
o ,‘the proceeds of any such settlement orjudgment
~° up to the total amount of monies paid to the - o
o ,|nJured employee W.S. §27-14- 105

: Before offenng a settlement to an injured
employee the insurer must notify the Division.of =~
- the proposed settlementand give the Division15 -

days to object. If the Division’s lien is not

‘ protected, the Division can assertaclaim against
3 " the third party insurer for all payments made to REE
_the employee. This presents a real risk of an

' lnsurer havmg o pay the same amount twice.

_:"New MCS 90 Case. In Wells v, Gulf Insurance
- Co., 484 F.3rd 313 (5™ Cir. 2007), the Court held"
that where an excess insurance carriers
. - ‘coverage is not- required to satisfy a carrier's. = - -
- ‘minimum financial responsibility, the MSC 90 P
. endorsementdoes not require the excessinsurer '
. to drop below its llablllty floor SImply because. it
- s the first solvent insurer. ’

' ‘, Firm News

- Learned ' has ]omed the firm ‘as an
assocuate : _

- *:The firm of Buchhammer & Kehl P C o
- A-V rated by Martindale-Hubbell and is the eI
. Wyoming Law Dlgest Revisors for Best's - -
" " .Directory of Recommended Insurance

. Attorneys. « '

| | .',vBuchhammer & Kehl P.C. are members of

Ce Defense Research Instltute (DRI)

- ‘Trucklng Industry Defense Assomatlon .

(TIDA)

" e 'Assoc1at|on for Defense Trial Attorneys_ .

"(ADTA)

- Buchhammer&Kehl PC yio
is pleased to. announce that J. James

__'"f. ‘_.Assoc1at|on for Transportatlon Law,._,";__;

‘Logistics and Pollcy

- :.;:Transportatlon Lawyers Asﬁsocla’tion' )

(TLA)

. ‘Wyommg State Bar
. _‘ American Ba,r‘Assoc1atlon

" Our. firm website, www.bklawfirm.com.
~ includes information about the firm and -
.our practlce the current Wyomlng Tort -
and Insurance Defense: Newsletter, past

- issues of the Newsletter, and links to many-”

lnsurance legal and l|t|gat|on resources.



